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not destroy, discard, delete, or write
over such computer data.

TERMINATION AND ENFORCEMENT

§34.50 Purpose of termination and en-
forcement.

Sections 34.51 through 34.53 set forth
uniform procedures for suspension, ter-
mination, enforcement, and disputes.

§34.51 Termination.

(@) Awards may be terminated in
whole or in part only in accordance
with one of the following:

(1) By the grants officer, if a recipi-
ent materially fails to comply with the
terms and conditions of an award.

(2) By the grants officer with the con-
sent of the recipient, in which case the
two parties shall agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated.

(3) By the recipient upon sending to
the grants officer written notification
setting forth the reasons for such ter-
mination, the effective date, and, in
the case of partial termination, the
portion to be terminated. The recipient
must provide such notice at least 30
calendar days prior to the effective
date of the termination. However, if
the grants officer determines in the
case of partial termination that the re-
duced or modified portion of the award
will not accomplish the purposes for
which the award was made, he or she
may terminate the award in its en-
tirety.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §34.61(b), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§34.52 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the grants officer may,
in addition to imposing any of the spe-

§34.52

cial conditions outlined in §34.4, take
one or more of the following actions, as
appropriate in the circumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the grants offi-
cer and DoD Component.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award. In the case
of termination, the recipient will be re-
imbursed for allowable costs incurred
prior to termination, with the possible
exception of those for activities and ac-
tions described in paragraph (a)(2) of
this section.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the grants officer
and DoD Component shall provide the
recipient an opportunity for hearing,
appeal, or other administrative pro-
ceeding to which the recipient is enti-
tled under any statute or regulation
applicable to the action involved (see
§34.53 and 32 CFR 22.815).

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the grants officer expressly
authorizes them in the notice of sus-
pension or termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if the costs:

(1) Result from obligations which
were properly incurred by the recipient
before the effective date of suspension
or termination, are not in anticipation
of it, and in the case of a termination,
are noncancellable; and

(2) Would be allowable if the award
were not suspended or expired nor-
mally at the end of the funding period
in which the termination takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
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§34.53

preclude a recipient from being subject
to debarment and suspension under 32
CFR part 25.

§34.53 Disputes and appeals.

Recipients have the right to appeal
certain decisions by grants officers. In
resolving such issues, DoD policy is to
use Alternative Dispute Resolution
(ADR) techniques, to the maximum
practicable extent. See 32 CFR 22.815
for standards for DoD Components’ dis-
pute resolution and formal, adminis-
trative appeal procedures.

Subpart C—After-the-Award
Requirements

§34.60 Purpose.

Sections 34.61 through 34.63 contain
procedures for closeout and for subse-
quent disallowances and adjustments.

§34.61 Closeout procedures.

(a) The cognizant grants officer shall,
at least six months prior to the expira-
tion date of the award, contact the re-
cipient to establish:

(1) All steps needed to close out the
award, including submission of finan-
cial and performance reports, liquida-
tion of obligations, and decisions on
property disposition.

(2) A schedule for completing those
steps.

(b) The following provisions shall
apply to the closeout:

(1) The responsible grants officer and
payment office shall expedite comple-
tion of steps needed to close out awards
and make prompt, final payments to a
recipient for allowable reimbursable
costs under the award being closed out.

(2) The recipient shall promptly re-
fund any unobligated balances of cash
that the DoD Component has advanced
or paid and that is not authorized to be
retained by the recipient for use in
other projects. For unreturned
amounts that become delinquent debts,
see 32 CFR 22.820.

(3) When authorized by the terms and
conditions of the award, the grants of-
ficer shall make a settlement for any
upward or downward adjustments to
the Federal share of costs after close-
out reports are received.

(4) The recipient shall account for
any real property and personal prop-
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erty acquired with Federal funds or re-
ceived from the Federal Government in
accordance with 8§34.21 through 34.25.

(5) If a final audit is required and has
not been performed prior to the close-
out of an award, the DoD Component
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resulting from the final
audit.

§34.62 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of the Department of
Defense to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §34.16.

(4) Property management require-
ments in §§34.21 through 34.25.

(5) Records retention as required in
§34.42.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the grants of-
ficer and the recipient, provided the re-
sponsibilities of the recipient referred
to in §34.61(a), including those for prop-
erty management as applicable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

§34.63 Collection of amounts due.

Any funds paid to a recipient in ex-
cess of the amount to which the recipi-
ent is finally determined to be entitled
under the terms and conditions of the
award constitute a debt to the Federal
Government. Procedures for issuing
the demand for payment and pursuing
administrative offset and other rem-
edies are described in 32 CFR 22.820.

APPENDIX A TO PART 34—CONTRACT
PROVISIONS

All contracts awarded by a recipient, in-
cluding those for amounts less than the sim-
plified acquisition threshold, shall contain
the following provisions as applicable:
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